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	Ministry of
Forests and Range
	Consulting and General
Services Contract


TERMS OF CONSULTING SERVICE CONTRACT

CONTRACTOR'S OBLIGATIONS (continued)

	
MINISTRY CONTRACT NO.:       

	THIS AGREEMENT executed and dated for reference the
10th day of January, 2007.  





	PROJECT NAME OR NO.:
	Roads Field Data Capture Application Development

	FILE:
	     


	
	


	BETWEEN 

HER MAJESTY THE QUEEN IN RIGHT OF THE PROVINCE OF
BRITISH COLUMBIA, represented by the MINISTER OF FORESTS AND RANGE
Information Management Group
	AND

Successful Vendor

	(the "Province", "we", "us", or "our" as applicable) at the following address:
	(the "Contractor", "you", or "your" as applicable) at the following address:

	722 Johnson Street

P.O. Box 9527 Stn Prov Govt 

Victoria, British Columbia  V8W 9C3

	     

	Telephone: 
	(250)256-7743
	Fax:
	(250)387-5132
	Telephone: 
	     
	Fax:
	     

	Email Address:
	Mark.Ismay@gov.bc.ca
	Email Address:
	     

	Ministry Representative(s):
	Mark Ismay
	Contractor Representative:
	     

	
	     
	WCB Firm No.:
	     


AGREES AS FOLLOWS:

	The attached schedules, if specified (marked in the appropriate square), are applicable to and form a part of this Agreement:

	 FORMCHECKBOX 





	Schedule ‘A’
	Services

	 FORMCHECKBOX 


	Schedule ‘B’
	Contract Payment

	 FORMCHECKBOX 


	Schedule ‘C’
	     

	 FORMCHECKBOX 


	Schedule ‘D’
	Insurance Requirements

	 FORMCHECKBOX 


	Schedule ‘E’
	     

	 FORMCHECKBOX 


	      

	 FORMCHECKBOX 


	      


	TERM

	From and Including:
	June 01, 2007

	To and Including:
	March 31, 2009


	SIGNED AND DELIVERED on behalf of the Province by an authorized representative of the Province
	
	SIGNED AND DELIVERED by or on behalf of the Contractor (or by an authorized signatory of the Contractor if a corporation)

	
	
	

	(Authorized Ministry Contract Officer/Expense Authority)
	
	(Contractor or Authorized Signatory)

	Gloria Wills
	
	     

	(PRINTED NAME of Ministry Contract Officer/Expense Authority)
	
	(PRINTED NAME of Contractor)

	Dated this ______ day of ________________________, 20____
	
	Dated this ______ day of _________________________, 20____

	FS1  HFMS  Revised October 2006     (g:\!workgrp\hfmcmp\arcs_0755 - forms\contract management forms\intranet\fs1 consult & gen services.doc)
	READ TERMS ON REVERSE SIDE


CONTRACTOR'S OBLIGATIONS

1. You must provide the services described in Schedule A (the "Services") in accordance with this agreement.  You must provide the Services during the term described above, regardless of the date of execution or delivery of this agreement.

2. Unless the parties otherwise agree in writing, you must supply and pay for all labour, materials, facilities, and approvals and licences necessary or advisable to provide the Services, including the license under section 16.

3. You must perform the Services to a standard of care, skill, and diligence maintained by persons providing, on a commercial basis, services similar to the Services.

4. You must provide and supervise a sufficient number of personnel to enable timely and proper performance and completion of the Services.  All such personnel shall be competent, English literate, efficient and qualified by education, training and experience to carry out the tasks to which each is assigned.

5. You must reassign, replace or remove a worker who does not meet the requirements in Clause 4, or who has behaved or is likely to behave in a manner detrimental to the provision of the  Services, or has violated or is likely to violate our security, or violate the confidentiality of the Material or data.

6. If any of your personnel are identified in the schedules as “Key Personnel”, essential to the performance of the Services, you must not remove or replace them, without our prior approval.  Any approved replacement is at your expense.  Nothing contained herein restricts your right to terminate the employment of an employee for cause, or renders you liable for an employee’s voluntary termination, or for any labour strike or lock-out involving your employees.

7. You must comply with our instructions in performing the Services, but not as to the manner in which those instructions are carried out except as specified in this agreement.

8. You must, upon our request, fully inform us of all work you do in connection with providing the Services.

9. You must maintain time records and books of account, invoices, receipts, and vouchers of all expenses incurred, in form and content satisfactory to us.

10. You must permit us at all reasonable times to inspect and copy all accounting records, findings, software, data, specifications, drawings, reports, documents and other material, whether complete or not, that, as a result of this agreement, are:

a) Produced by you or a subcontractor [the “Produced Material”, which includes any material in existence prior to the start of the Term or developed independently of this agreement, and that is incorporated or embedded in the Produced Material by you or a subcontractor (the “Incorporated Material”)], or;

b) Received by you or a subcontractor from us or any other person (the “Received Material”).

In this agreement, the Produced Material and the Received Material is collectively referred to as the “Material”.

11. You must treat as confidential all Material and all other information accessed or obtained by you or a subcontractor (whether verbally, electronically or otherwise) as a result of this agreement, and not permit its disclosure without our prior written consent except 

a) as required to perform your obligations under this agreement or to comply with applicable law, including the Freedom of Information and Protection of Privacy Act;

b) if it is information that is generally known to the public other than as a result of a breach of this agreement; or

c) if it is information in any Incorporated Material.

12. You must make reasonable security arrangements to protect the Material from unauthorized access, collection, use, disclosure, or disposal.

13. If you receive a request for access to any of the Material from a person other than us, and this agreement does not require or authorize you to provide that access, you must advise the person to make the request to us.

14. We exclusively own all property rights in the Material that are not intellectual property rights.  Any equipment property we provide to you or a subcontractor is our exclusive property.  You must deliver any Material or equipment property to us immediately following expiration of this agreement, or sooner upon our request, in the same condition it was supplied to you, excepting always loss or damage attributable to reasonable wear or tear.

15. We exclusively own all intellectual property rights, including copyright in:

a) Received Material that you receive from us, and

b) Produced Material, other than any Incorporated Material.

Upon our request, you must deliver to us documents satisfactory to us waiving in our favour, and our assigns, any moral rights that you (or your employees) or a subcontractor (or its employees) may have in the Produced Material, and confirming the vesting of the copyright in the Produced Material, other than any Incorporated Material, in us.

16. Upon any Incorporated Material being embedded or incorporated in the Produced Material, you grant us a non-exclusive, perpetual, irrevocable, royalty-free, worldwide license to use, reproduce, modify, and distribute that Incorporated Material to the extent it remains embedded or incorporated in the Produced Material.

17. You must comply with the Privacy Protection Schedule if attached to this agreement.

18. You must maintain and pay for insurance on the terms, including form, amounts, and deductibles, outlined in Schedule D, if attached, as those terms may be modified from time to time in accordance with our directions.

19. You must apply for and, immediately on receipt, remit to us any refund or remission of federal or provincial tax or duty available with respect to any items used in connection with this agreement.

20. You must comply with all applicable laws.

21. You must indemnify and save harmless the Province, our employees, agents and authorized representatives, and each of them from and against losses, claims damages, actions, causes of action, costs and expenses (collectively referred to as "Claims"), that the Province or any of its employees, agents or authorized representatives may sustain, incur, suffer or be put to at any time, either before or after this agreement ends, that arises out of or occur, directly or indirectly, by reason of, errors, omissions or negligent acts of the Contractor or its subcontractor(s), servant(s), agent(s) or employee(s) under this agreement, excepting always that this indemnity does not apply to the extent, if any, to which the Claims are caused by errors, omissions or negligent acts of the Province, its other contractor(s), authorized representative(s) or any other persons.

22. At your own expense, you shall obtain Workers Compensation Board coverage for yourself, your subcontractors, all workers and any shareholders, directors, partners or other individuals employed or engaged in the performance of the Services.  You must comply with all conditions of the Workers Compensation Act and regulations thereunder, and upon request, must provide us with proof of such compliance.

23. You must be responsible for all fines, levies, penalties and assessments made or imposed under the Workers Compensation Act and regulations relating in any way to the Services, and indemnify and save harmless us, our employees and agents, from and against any such fines, levies, penalties and assessments.

24. You must not assign your rights under this agreement without our prior written consent.

25. You must not subcontract any obligation under this agreement, other than to persons or firms listed in this agreement, without our prior written consent.  We may, for reasonable cause, object to the use of a proposed subcontractor and require you to retain another qualified subcontractor.  No subcontract, whether consented to or not, relieves you from any obligations under this agreement.  You must ensure that any subcontractor fully complies with this agreement in performing the subcontracted Services.

26. You must not provide any services to any person in circumstances which, in our reasonable opinion, could give rise to a conflict of interest between your duties to that person and your duties to us under this agreement.

27. You must not do anything that would result in personnel or subcontractors you hire being considered our employees.

28. You must not commit or purport to commit us to pay any money except as authorized by this agreement.

PAYMENT

29. We must pay you for the Services at the rates and times described in Schedule B.  We must pay you for expenses in accordance with Schedule B if they are supported, where applicable, by proper receipts and, in our opinion, are necessarily incurred by you in providing the Services.  We are not obliged to pay you more than the maximum amount or dollar limit specified in Schedule B on account of fees and expenses.

30. You must submit written statements of account to us, but no sooner than the dates referred to in Schedule B.

31. We may withhold from any payment due to you, an amount sufficient to indemnify us against any third party claim that has arisen in connection with the provision of the Services.

32. Our obligation to pay money to you is subject to the Financial Administration Act, which makes that obligation subject to an appropriation being available in the fiscal year of the Province during which payment becomes due.

33. Unless otherwise specified in this agreement, all references to money are to Canadian dollars.

34. If you are not a resident in Canada, we may be required by law to withhold income tax from the fees described in Schedule B and then to remit that tax to the Receiver General of Canada on your behalf.

NON-COMPLIANCE WITH AGREEMENT CONDITIONS

35. If you fail to observe, perform, or comply with any provision of this agreement, we may, at our sole discretion:

a)
permit the Services to continue, giving you a time limit for compliance, rectification or both; or

b) 
suspend all or a part of the Services, including payments in whole or in part, giving you a time limit for compliance, rectification or both.

36. Where we have set a time limit for compliance, rectification or both and, in our opinion, you fail to meet the time limit, we may employ whatever means necessary to rectify the non-compliance, which may include performance of your obligations on your behalf and/or termination of the agreement, and you shall, if we demand, pay us an amount equal to all costs reasonably incurred by us in rectifying the non-compliance.

TERMINATION

37. Despite anything else in this agreement, we may terminate this agreement for any reason on giving 5 days' written notice of termination to you.  If we do so for any reason other than your failure to comply with this agreement, we must pay you that portion of the fees and expenses described in Schedule B which equals the portion of the Services that was completed to our satisfaction before termination.  That payment discharges us from all liability to you under this agreement.

GENERAL

38. You are an independent contractor and not our employee, agent, or partner.

39. If you are a corporation, you represent and warrant to us that you have authorized your signatory to enter into and execute this agreement on your behalf without affixing your common seal.

40. We must make available to you all information in our possession that we consider pertinent to your performance of the Services.

41. We certify to you that the Services purchased under this agreement are for our use and are being purchased by us with Crown funds and are therefore not subject to the Goods and Services Tax.

42. This agreement is governed by and is to be construed in accordance with the laws of British Columbia.

43. Time is of the essence in this agreement.

44. Any notice or document required to be given under this agreement shall be conclusively deemed to be validly given or delivered to and received by the Parties:

a) if hand delivered to the Contractor or the Contractor’s Representative at the work site or at the address specified in this agreement, on the date of that personal delivery; or

b) if mailed, on the third business day after the mailing of the same in British Columbia by prepaid post to the address set out on page 1; or

c) if delivered by courier service, on the third business day after collection by the courier service of the same in British Columbia to the address set out on page 1; or

d) if sent by facsimile transmission, when transmitted, only if transmitted to the facsimile machine number first above written.  The onus of proving transmission and valid delivery lies with the transmitting Party, by copy of a successful facsimile transmission confirmation; or

e) If sent by electronic transmission, when it has entered the Party’s electronic information system at the address set out on Page 1.

Either of the Parties may give written notice to the other of a substitute address, fax number, or email address.

45. A waiver of any term of this agreement or of any breach by you of this agreement is effective only if it is in writing and signed by us and is not a waiver of any other term or any other breach.

46. No modification of this agreement is effective unless it is in writing and signed by the parties.

47. This agreement and any modification of it constitute the entire agreement between the parties as to performance of the Services.

48. If strikes, lockouts, government regulations or controls, fire, Acts of God, or any other causes beyond your or our control, prevents either party from complying with this Agreement, then such party shall be excused from complying, after all reasonable efforts have been exhausted to comply.  Such an event of force majeure shall not give rise to any claim for damages, or result in any increase in the contract price.

49. All disputes arising out of or in connection with this agreement or in respect of any defined legal relationship associated with it or derived from it must, unless the parties otherwise agree, be referred to and finally resolved by arbitration administered by the British Columbia International Commercial Arbitration Centre under its rules.

50. Clauses 8 to 17, 19, 21, 31, 32, 34 to 36, and 49 continue in force indefinitely, even after this agreement ends.

51. The schedules to this agreement are part of this agreement.

52. If there is a conflict between a provision in a schedule to this agreement and any other provision of this agreement, the provision in the schedule is inoperative to the extent of the conflict, unless it states that it operates despite a conflicting provision of this agreement.

53. This agreement may be entered into by each party signing a separate copy of this agreement (including a photocopy, electronic copy, or faxed copy) and delivering it to the other party.

54. In this agreement, "we", "us", and "our" refer to the Province alone and never refer to the combination of the Contractor and the Province: that combination is referred to as "the parties".
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